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Introduction


This memorandum summarizes the grounds for a legal challenge to the Treasury Department’s June, 2004 rule changes that restrict U.S. academic institutions’ programs in Cuba.  

It first addresses the legal authority pertinent to judicial review of the rulemaking.  This challenge will rest on a showing that the rules are without basis in either the language or the purpose of the enabling legislation pursuant to which they were promulgated, i.e. the Trading With the Enemy Act (“TWEA”).  A similar challenge will be brought under the Administrative Procedure Act alleging that the rulemaking was “arbitrary, capricious and an abuse of discretion.”  The factual element of this claim will consist of a demonstration that the rule changes do not rationally advance the explicit purpose of the Trading With the Enemy Act.  The scope of that purely economic statute has been held by the courts to extend no farther than granting the President the authority to enforce an embargo on Cuba for the sole purpose of denying hard currency to that country.  Deciding who may attend and teach classes in Cuba conducted under the auspices of a U.S. institution of higher learning, it will be argued, bears no relation to the Executive Branch’s restricted legislative mandate under TWEA to deny Cuba hard currency.  

The second ground for challenge of the June, 2004 rules is constitutionally based and consists of a Fifth Amendment due process claim asserting that the Treasury Department deprived academic institutions of their “liberty interest” in foreign educational travel to Cuba without a reasonable basis and in excess of that agency’s congressionally delegated scope of authority under the Trading With the Enemy Act.  Again, the factual emphasis will be on the lack of a genuine economic purpose in the government’s action in promulgating the June, 2004 regulations.  The regulations will be shown to be non-economic measures that, in effect, regulate who may study and who may teach in a U.S. academic institution’s foreign program.  This First Amednment challenge, on academic freedom grounds, will buttress the Fifth Amendment claim of an impermissible infringement of the right to travel. 

Throughout the litigation there will be considerable interplay between the Fifth and First Amendment claims.  This interplay is based on a strategic calculation to invoke, wherever possible over the course of the litigation, the Supreme Court’s heightened solicitude for Fifth Amendment travel rights when the travel at issue implicates activity protected under the First Amendment.  (See page 14, below).  

The June, 2004 Changes to the Rules Governing U.S. Academic Programs in Cuba

For some years the U.S. government has largely exempted U.S. educational programs in Cuba from the general prohibitions on travel to that country.  In May, 2004 a report to the President from the Commission for a Free Cuba recommended a variety of new restrictions on travel to Cuba, including limitations on Cuban-American visits to relatives on the island.
  Several of the Commission’s recommendations restricted educational travel to Cuba.  

Among the June, 2004 rule changes promulgated by the Treasury Department, the following are relevant to the proposed litigation:

1. Employees of academic institutions (i.e. professors, instructors, administrators, counselors, etc.) who travel to Cuba to teach or oversee U.S. educational programs there must, regardless of their qualifications and areas of expertise, be “full-time permanent employees” of the OFAC-licensed institution.

2. To qualify for participation in a U.S. academic institution’s OFAC-licensed Cuba program, a student must be enrolled in an undergraduate or graduate degree program at that licensed institution – even if his or her own institution will credit the licensed institution’s program in Cuba toward the student’s degree.

3. OFAC-licensed educational courses in Cuba cannot be less than 10 weeks in duration.

The regulations facially dictate who may teach and who may study in Cuba.  Also, as a consequence of the restriction on who may teach, they dictate what may be taught.  That is, if a university cannot have an adjunct or guest professor teach a program in Cuba within that individual’s area of Cuba-specific expertise, what the university can teach is then necessarily reduced to the expertise possessed by its “full-time permanent employees” – few, if any, of whom can be expected to possess expert knowledge of Cuban history, art, religion, political culture and similar topics.

The Government’s Authority to Maintain Restrictions on U.S. Travel to Cuba


Last year’s restrictions on U.S. academic programs in Cuba were promulgated under the President’s general embargo authority regarding Cuba.
  That authority is derived from the Trading with the Enemy Act (“TWEA”).
  The various regulations that actually constitute the embargo are called the Cuban Asset Control Regulations (“CACR”).
  

Fundamentally, the CACR prohibit, under the authority of TWEA, “transactions” (i.e. payments) involving U.S. citizens or institutions to either Cuba or Cuban nationals.
  It is not therefore illegal for U.S. citizens to travel to Cuba (or to study there for that matter), but it is illegal to spend money in Cuba for any purpose other than that licensed by the U.S. government under the CACR.


Presidential authority under TWEA to implement the Cuban embargo is delegated to the Secretary of the Treasury who in turn has delegated that authority to the Office of Foreign Assets Control (“OFAC”) within the Treasury Department.

Jurisdiction


Jurisdiction will be based primarily upon general federal question jurisdiction (28 U.S.C. §1331) over causes of action arising under the Constitution and laws of the United States, including the First and Fifth Amendments to the United States Constitution, the Trading With the Enemy Act (50 U.S.C. App. §5(b)) and the Administrative Procedure Act (5 U.S.C. §703).  Venue is appropriate in the District of Columbia under 28 U.S.C. §1397(e) because the defendants in the proposed litigation are located here.

The relief sought will consist of several judicial declarations,
 to-wit:     (i) that the June 2004 rules are without basis in either the language or purpose of the Trading With the Enemy Act
 and therefore do not meet the standard of “reasonableness” required of OFAC when promulgating regulations pursuant to the authority of that statute; (ii) that they violate the APA’s prohibition on arbitrary and capricious agency actions, and (iii) that they violate the First and Fifth Amendments of the Constitution.  Should the court make the declarations requested of it, it will then necessarily issue a permanent injunction enjoining OFAC from enforcing the June, 2004 rules.  

The Basic Inquiry: Do the June, 2004 Rules Limiting Academic Travel to Cuba Advance the Purpose of the Trading With the Enemy Act?


Whether the challenge to the rules consists of judicial review under the APA’s arbitrary and capricious standard or the rational basis standard of a Fifth Amendment due process claim,
 the initial factual inquiry will be the same: Do the rules truly deprive Cuba of hard currency?
  In the case of the constitutional claims, a further twofold inquiry will be made into whether the rules restrictions on First and Fifth Amendment freedoms are only “incidental” to denying hard currency to Cuba and whether the restrictions are “unnecessarily broad,” which is defined as being “no greater than is essential to the furtherance of the general purpose [i.e. of denying hard currency to Cuba].”

Judicial Review of OFAC Actions Taken Under the Authority of TWEA and its Implementing Regulations, the CACR


The Cuban Asset Control Regulations have been described as having “exclusively economic purposes.”
  This is not surprising given that they are derived and promulgated pursuant to the Trading With the Enemy Act.  That law was enacted six months after the U.S. entered World War I with the purpose of conferring broad powers on the President to suppress trade that could assist an enemy nation.
  In OFAC’s own words it “administers a series of laws that impose economic sanctions against hostile targets to further U.S. foreign policy and national security objectives…The Cuban Asset Control Regulations…were issued by the U.S. Government on 8 July 1963 under the Trading With the Enemy Act…The basic goal of the sanctions is to isolate the Cuban government economically and deprive it of U.S. dollars.”


Consistent with TWEA’s purpose, the courts have identified three purposes of the Cuban Asset Control Regulations, only one of which is relevant to the proposed litigation: the denial to Cuba or its nationals of hard currency that might be used to promote activities inimical to the interests of the United States.


When OFAC strays from the economic purposes of TWEA and the CACR, the courts will intervene.  In Real v. Simon, supra, the court overturned OFAC’s refusal to release money in a U.S. bank account to the American heirs of a dead Cuban national.  The question before the court was whether OFAC was authorized under TWEA to promulgate a regulation that deemed a decedent to continue to have an “interest” in his estate.  The court was clearly of the view that the regulation served none of the enumerated purposes of TWEA and therefore held OFAC’s action to be “arbitrary and without basis in either the language or the purpose of the Trading With the Enemy Act.”  The court went on to say “There can be no doubt that the authority of an administrative agency to promulgate regulations is limited by the statute authorizing the regulations.  Thus, an administrative agency ‘has no power to create a rule or regulation that is out of harmony with the statutory grant of its authority.’”

A review of the cases that have construed OFAC’s actions taken pursuant to TWEA results in the following conclusion: The courts have consistently attempted to identify permissible economic objectives of the CACR and then have looked to see whether the denial of a license or the promulgation of a rule furthers those objectives.  As we have seen, the only objective of the CACR concerning the June, 2004 restrictions on academic travel to Cuba relevant to our inquiry is the denial of hard currency to that country.


If, therefore, the June, 2004 academic travel regulations promulgated by OFAC fail to advance one of the judicially condoned purposes the court have identified, a court will rule, as happened in Real v. Simon, supra, that those regulations are “…arbitrary and without basis in either the language or the purpose of the Trading With the Enemy Act.”


Applying the methodology of the courts, the question is, “Was it reasonable of OFAC to promulgate the June, 2004 rules on academic travel to Cuba in order to advance TWEA’s purpose of denying hard currency to that country?” 
  The answer is no, as demonstrated by the next section of this memorandum.

The “Purpose” of TWEA Test Applied to the New OFAC Regulations Governing Academic Travel: Was it Reasonable of OFAC to Promulgate the Rules it did for the Purpose of Denying Hard Currency to Cuba?

1. Courses in Cuba cannot be less than ten weeks in duration.  

This will produce more hard currency flows to Cuba because the longer students are in that country the more money they will spend there.

2. Anyone teaching a course in Cuba on behalf of a licensed U.S. college or university must be a full-time employee of that institution.

This clearly fails the economic purpose test of TWEA because anyone teaching a course in Cuba is subject to the general per diem spending restrictions of OFAC’s travel regulations.  (See 31 C.F.R. §515.560(c)(2)).  Therefore restricting who may teach a course in Cuba has absolutely no effect on depriving that country of hard currency.

3. A student must be enrolled in a degree program at the specific academic institution that holds a Treasury Department license to conduct courses in Cuba.  

In the short term this may reduce the number of U.S. students in Cuba (and hence the amount of revenue to that country), but in the long run it will almost certainly result in greater revenue to Cuba as more colleges and universities seek licenses to conduct courses in Cuba and subsequently market those courses to their students in order to offset their administrative costs in establishing the courses.

In summary, the new regulations fail the economic purpose test imposed upon any OFAC rulemaking undertaken pursuant to the authority of the Trading With the Enemy Act.  They fail that test because they do not advance the statute’s sole purpose of depriving Cuba of hard currency.
  (I reserve for later discussion the question of the extent to which OFAC may infringe First and Fifth Amendment protected rights in order to advance the otherwise permissible goal of cutting of hard currency to Cuba.  For example, is OFAC permitted, without limitation, to deny professors and students the right to teach and study in Cuba if it advances the goal of denying that country revenue?  The answer is no.)

Judicial Review Under the Administrative Procedures Act


TWEA has never contained a provision precluding judicial review of agency actions taken under its enabling authority and federal courts have routinely entertained APA-based challenges to OFAC decisions made pursuant to TWEA.

The Administrative Procedures Act at 5 U.S.C. § 701(a), provides that “each authority [i.e. agency] of the Government of the United States” is subject to judicial review “except to the extent that (1) statutes preclude judicial review; or (2) agency action is committed to agency discretion by law.”  Section 701 creates a strong presumption of reviewability that can be rebutted only by a clear showing that judicial review is inappropriate.
  In any event, OFAC itself has conceded that “the Administrative Procedure Act provides for judicial review of the (sic) final [OFAC] actions.”

The APA, at 5 U.S.C. § 706, provides: 

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action.
  The reviewing court shall

(2) hold unlawful and set aside agency action, findings, and conclusions found to be

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law;

(B) contrary to constitutional right, power, privilege, or immunity:

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;


OFAC’s actions are reviewed by courts to determine if they are “arbitrary, capricious or an abuse of discretion.”
  For the same reason that the June, 2004 rules on academic travel to Cuba fail the “purpose” test of TWEA, they also fail the applicable test of the APA.
  That is, those rules simply serve no economic objective countenanced by TWEA and are therefore, by definition, are arbitrary, capricious and an abuse of discretion.  At the bottom of the June, 2004 rules is legislation masquerading as financial regulations.  Justice Black observed in Zemel v. Rusk, 381 U.S. 1 (1965), (dissenting): “it necessarily follows, if the Constitution is to control, that the President is completely devoid of power to make laws regulating passports or anything else.  And he has no more power to make laws by labeling them regulations than to do so by calling them laws.”

The Fifth Amendment’s Due Process Clause and the Right to Travel


In Kent v. Dulles, 357 U.S. 116 (1958) the Supreme Court held that the right to travel internationally was an individual “liberty” protected by the Due Process Clause of the Fifth Amendment.
  Justice Douglas based his majority opinion on “freedom of movement” as being “basic in our scheme of values.”  As a result, “where activities…necessary to the well-being of an American citizen, such as travel, are involved, we will construe narrowly all delegated powers that curtail or dilute them.”


In Aptheker v. Secretary of State, 367 U.S. 500 (1964), the Supreme Court struck down a law that restricted the travel abroad of Communist Party members.  The court held that the statute “too broadly and indiscriminately restricts the right to travel and thereby abridges the liberty guaranteed by the Fifth Amendment.”


An important component of both the Kent and Aptheker decisions is the Supreme Court’s concern over the deprivation of the liberty to travel based on alleged political associations.  As the Court pointed out in Aptheker, “freedom of association is itself guaranteed in the First Amendment.”  (In a later section of this memorandum I will explore the First Amendment protection of academic freedom and demonstrate how that buttresses the Fifth Amendment liberty to travel claim of the proposed litigation and distinguishes it from earlier unsuccessful challenges to restrictions on travel to Cuba).


In Zemel v. Rusk, supra, the Supreme Court took a step back and upheld, on Constitutional grounds, the authority of the Secretary of State to refuse to validate a passport for travel to Cuba.  The facts of that case are important.  In January, 1961 the U.S. severed diplomatic relations with Cuba and from its earlier decisions subsequently declared U.S. passports invalid for travel to that country unless specifically approved by the Secretary of State.  Zemel sought permission to travel to Cuba in October 1962.  His purpose in traveling to Cuba was to satisfy his curiosity about the place and to become a better informed citizen.  Justice Warren wrote for the majority in upholding what became known as “area restrictions” on the right to travel: “The requirements of due process are a function not only of the extent of the governmental restriction imposed, but also of the extent of the necessity of the restrictions.”  He went on the say: “That the restriction which is challenged in this case is supported by the weightiest considerations of national security is perhaps best pointed out by recalling that the Cuban Missile Crisis preceded the filing of appellant’s complaint by less than two months.”  


In Haig v. Agee, 453 U.S. 280 (1981) the Supreme Court upheld the Secretary of State’s revocation of a U.S. citizen’s passport on the grounds that a former CIA employee’s activities in identifying CIA agents abroad were damaging U.S. national security.  The case is chiefly notable for the Court’s pronouncement that it had “made it plain that the freedom to travel outside the United States must be distinguished from the right to travel within the United States…the ‘right’ of international travel has been considered to be no more than an aspect of the ‘liberty’ protected by the Due Process Clause of the Fifth Amendment.  As such, this ‘right,’ the Court has held, can be regulated within the bounds of due process.”  Citing Califano v. Torres, 435 U.S. 1 (1978) (original emphasis).  


In 1991, Congress amended the Passport Act to prohibit the revocation of passports on the basis of activities protected by the First Amendment.  President Reagan, however, found a way around this prohibition in 1982 by using the Trading With the Enemy Act to impose currency restrictions on travel to Cuba, thus effectively re-instating the area restrictions of Zemel.  

In Regan v. Wald, 468 U.S. 222 (1984) the Supreme Court upheld the Reagan restrictions by a 5-4 vote because of the grave national security grounds asserted by the government.  Specifically the Court relied on assertions that an influx of hard currency from American tourists constituted a threat to U.S. national security because Cuba, as an ally of the Soviet Union, was supporting guerilla movements in Central America and had 40,000 troops stationed in Africa and the Middle East in support of objectives inimical to U.S. national security objectives.  The Court rejected a Fifth Amendment claim by holding that the restrictions were no different from the area restrictions on all U.S. citizens’ travel to Cuba upheld in Zemel and went on to observe that “no First Amendment rights of the sort that controlled in Kent and Aptheker were implicated by the across-the-board restrictions in Zemel.”
  The Court reiterated that Zemel stood for the proposition that “the Fifth Amendment right to travel, standing alone, [was] insufficient to overcome the foreign policy justifications supporting the restriction.”  The Court concluded by saying, “…we think there is an adequate basis under the Due Process Clause of the Fifth Amendment to sustain the President’s decision to curtail the flow of hard currency to Cuba – currency that could then be used in support of Cuban adventurism – by restricting travel.”


Finally, in Freedom to Travel v. Newcomb, 82 F.3d 1431 (9th Cir. 1995), the restrictions on travel to Cuba were challenged frontally (i.e. as across-the-board restrictions) by a group that had taken several hundred people to Cuba without a license.  Litigation was commenced when OFAC froze the group’s bank accounts.  Basically, the plaintiff claimed that the travel restrictions were unconstitutional because the U.S. government lacked a sufficient foreign policy rationale to inhibit the plaintiff’s Fifth Amendment liberty interest in such travel.  The Court applied a rational basis test for the restrictions and held that the government need only advance “a rational, or at most an important reason for imposing the ban.”  The court went on to hold “This the Government can do.  The purpose of the travel ban is the same now as it has been since the ban was imposed almost 35 years ago – to restrict the flow of hard currency into Cuba.  That goal has been found ‘important,’ ‘substantial,’ and even ‘vital.’”  (Citing Walsh v. Brady, supra).

The June, 2004 Restrictions on Academic Travel to Cuba Under Fifth Amendment Analysis

The standard employed by the courts in cases challenging travel restriction on Fifth Amendment grounds has varied somewhat, but basically the position is that the freedom to travel abroad “is subject to reasonable government regulation,”
 and in the case of Cuba, the restriction on travel must have a “rational” or “important” reason.
  As we have seen, there is no rational basis for the June, 2004 restrictions on academic travel because they are not “rationally related to the broad purposes” of TWEA, a statute that is solely economic in nature.
  


Because, however, of the First Amendment dimension to the proposed litigation, it stands on an even firmer foundation than that provided by the Fifth Amendment standing alone.  It will be recalled that the Supreme Court in Regan v. Wald upheld general travel restrictions on Cuba because “no First Amendment rights of the sort that controlled in Kent and Aptheker were implicated by the across-the-board restrictions in Zemel.”  


As we are about to see, there are First Amendment rights at issue in the proposed litigation.

First Amendment Protection of Academic Freedom

For almost half a century the Supreme Court has reiterated its position that academic freedom is protected under the First Amendment to the U.S. Constitution.
  The Court has defined that freedom as the right of educational institutions to be free from governmental interference in the performance of what it has called “core educational functions” such as deciding who may teach courses, the subjects to be taught, how they should be taught and who they may choose to have as students.

OFAC’s June, 2004 regulations violate what Supreme Court Justice Felix Frankfurter called the “four freedoms” of a university, i.e. the freedom to determine who may teach; what may be taught; how it should be taught and who may study.

As we have seen in the Kent and Aptheker cases, a Fifth Amendment challenge to the OFAC regulations will have an even greater chance of success if it is combined with a First Amendment claim that those regulations violate the “four freedoms” of universities enumerated in Sweeny v. New Hampshire, supra.

The June, 2004 Restrictions Tested Against the Four Freedoms of Universities

(i) Who May Teach

First, the regulations violate the freedom to determine “who may teach” by decreeing that only a “full-time employee” of a licensed college or university institution may teach a course in Cuba.  The consequences of this new rule are as obvious as they are deleterious to academic freedom.  For example, a Johns Hopkins course in Cuba on that country’s political history cannot be taught by the pre-eminent authority on that subject, Dr. Wayne Smith.  Nor may Johns Hopkins use adjunct professors who possess highly specialized knowledge of esoteric but integral aspects of Cuban culture such as the Santeria religion.  

(ii) Who May Study

Second, the regulations only permit students enrolled on a full-time basis in a degree program at a licensed college or university to attend a course in Cuba.  The inequity of this provision is apparent.  How, for example, will students attend a course in Cuba if their college or university has not established an academic program in that country?  The answer is they cannot.  The result will be that students at large, wealthy universities will be far likelier to find a course available to them in Cuba than students at smaller colleges that cannot afford the cost of developing and maintaining academic programs in Cuba.  Hence the students of those smaller, less wealthy institutions will have been deprived of virtually any opportunity to study in Cuba.

(iii) What May be Taught

By restricting who may teach a course in Cuba, OFAC inevitably determines what may be taught and how it should be taught.  As pointed out above, the Santeria religion is an arcane but nevertheless indispensable subject to anyone who aspires to an understanding of contemporary Afro-Cuban culture, but how likely is it that a U.S. college or university has a “full-time permanent employee” with expertise in that subject?  I would submit it is not very likely at all.

(iv) How it Should be Taught

Finally, the requirement that all OFAC-licensed courses in Cuba must be of at least ten weeks’ duration intrudes on the freedom of an academic institution to determine how its courses are to be taught in terms of their content and organization.

The Problem with Prior Court Cases Involving the Cuban Travel Restrictions and Why the First Amendment Aspect of the June, 2004 Rules Makes them Susceptible to a Court Challenge


The problem with the Regan v. Wald and Freedom to Travel v. Newcomb cases was that both plaintiffs asked the courts to find that there was an insufficient foreign policy basis for restrictions on any kind on travel to Cuba, including travel for essentially tourism purposes.  The courts responded predictably by deferring to “the political branches in matters of foreign policy.


The proposed litigation will be positioned very differently.  First, we will argue that the June, 2004 restrictions on academic travel fail to advance a genuine economic purpose under TWEA.  Instead those restrictions are a direct assault on the constitutionally protected right to travel for academic purposes.  We will support this allegation with evidence that the Administration’s real motive in curtailing academic travel to Cuba is to cut off educational contact between Cubans and Americans as part of a general policy of isolating that country and its nationals.  Among the evidence for that proposition is State Department’s refusal to issue a single visa to Cuban academics who were invited to attend this year’s conference of the Latin American Studies Association.  (Visas have also been routinely denied to Cuban academics who have sought to deliver papers at a variety of scientific conferences). 


We will also argue that because First Amendment rights have been infringed by the June, 2004 rules, there is a “clash with those individual liberties protected by the Bill of Rights” and OFAC’s application of TWEA.  Therefore it is a “delicate and difficult task [of the Court] to determine whether the resulting restriction on freedom can be tolerated.”  United States v. Robel, 389 U.S. 258 (1967).  In Veterans and Reservists for Peace in Vietnam v. Regional Commissioner of Customs, 459 F.2d 676 (3rd Cir. 1972) the Court relied on Robel when it said in relation to TWEA and First Amendment protections:

In deciding ‘whether Congress has adopted a constitutional means in achieving its concededly legitimate legislative goal’ it is ‘necessary to measure the validity of the means adopted by Congress against both the goal it has sought to achieve and the specific prohibitions of the First Amendment.’…Thus there are two essential criteria: (1) the legislative purpose must be legitimate, and (2) the means of achieving that purpose must not violate the First Amendment.  


While we do not dispute that TWEA’s legislative purpose in denying hard currency to Cuba is valid, we will dispute vigorously OFAC’s restriction of First Amendment academic freedoms in ostensible pursuit of that purpose – particularly when there is little or no relation between those restrictions and denying hard currency to Cuba.


We have seen that the June, 2004 regulations do, in fact, violate First Amendment academic freedoms, and we will contend that this violation of a right to travel in connection with educational studies is not authorized by Congress and in fact directly contradicts the intent of that body, a point taken up in the next section of this memorandum.

Congress Has Expressed Approval for Educational Travel to Cuba While Prohibiting Others Types of Travel
(i) Congress in 2000 Preempted OFAC Authority With Respect to Authorized Travel to Cuba


Congress addressed specifically the question of permitted travel to Cuba by U.S. citizens when it enacted the Trade Sanctions Reform Act (“TSRA”) in 2000.
  Section 910 of TSRA states that the Treasury Department may not authorize travel-related transactions in Cuba for “touristic activities.”  The statute goes on to define the term “touristic activities” to mean any activity not “expressly authorized in any of paragraphs (1) through (12) of Section §515.560 [of the CACR], or in any section referred to in any of such paragraphs (1) through (12) . . .”
  Paragraph (5) of §515.560 established the Cuba travel category of “educational activities” and incorporates by specific reference §515.565 and its component elements covering U.S. academic programs in Cuba.


By enacting Section 910 of the TSRA, Congress expressed an endorsement of and a desire to preserve, free of Executive Branch interference, the twelve categories of approved travel to Cuba that were “in effect on June 1, 2000.”
  Educational travel to Cuba under §515.565 was one such category of travel. 

(ii) The Berman Amendment of 1994


Furthermore, Congress has declared that there is no government interest sufficient to override the right to travel for educational purposes.  The Free Trade in Ideas Act of 1994,
 adopted in April 1994, states as follows:

It is the sense of the Congress that the President should not restrict travel or exchanges for informational, educational, religious, cultural, or humanitarian purposes or for public performances or exhibitions, between the United States and any other country. (Emphasis added).

In explaining its adoption of this provision, Congress in the accompanying conference report, (House Conf. Rpt. No. 103-482 (Apr. 25, 1994), reprinted in U.S. Code Cong. & Admin. News 481 (June 1994)) said:

The provisions of the conference substitute seek to protect the constitutional rights of Americans to educate themselves about the world by communicating with the peoples of other countries in a variety of ways, such as by sharing information and ideas with persons around the world, traveling abroad, and engaging in educational, cultural and other exchanges with persons from around the world.

Conclusion


The proposed litigation aims at getting the court to follow the instructions of the Supreme Court and “construe narrowly all delegated powers that curtail or dilute ‘the right to travel.’”  Kent v. Dulles, supra.  If we succeed in that endeavor with respect to the June, 2004 regulations restricting U.S. academic programs in Cuba, we win.


“The executive branch [i.e. OFAC] must exercise its powers under TWEA in accordance with congressional intent.”  Cernuda v. Heavey, 720 F. Supp. 1544 (S.D. Fl. 1989) citing United States v. Frade, supra.  

It follows from the above-described statutory provisions that Congress had no intention of delegating authority to OFAC to restrict academic travel to Cuba.

� It is common knowledge that the appointment of the Commission stemmed from fiercely anti-Castro Cuban Americans’ displeasure with President Bush’s inactivity on the issue of Cuba over the course of his first three and a half years in the White House.  Faced with a threatened withdrawal of Cuban-American support for his re-election in the crucial state of Florida, he appointed a Commission that predictably recommended an aggressively punitive set of measures toward Cuba.


� See 69 Federal Register 115, pg. 33768 et seq. (June 16, 2004).  Note that OFAC confusingly described its new rules (dated June 10) as “interim, final” and set an “effective date” of June 30, 2004.  It also provided a date of August 16, for the receipt of “written comments” that were to “be posted without change” on OFAC’s website and “considered in the development of final regulations.”  No comments ever appeared on that website and no final regulations were published that indicate any consideration was given to whatever written comments may have been submitted.  Finally, it is noteworthy that the June, 2004 rules state that “Because the regulations involve a foreign affairs function, the provisions of…the Administrative Procedure Act (5 U.S.C. 553) (the “APA”) requiring notice of proposed rulemaking, opportunity for public participation, and delay in effective date are inapplicable.”


� 50 U.S.C. App. 1-44.  The Act at section 5(b) authorizes the President during a period of national emergency to issue regulations that “prevent or prohibit…transactions” involving designated foreign countries and their nationals.  In 1977, Congress amended TWEA and cut back the President’s authority to impose embargoes except in times of war.  A new law was enacted to cover the President’s emergency powers during times of peace.  See International Emergency Economic Powers Act (“IEEPA”), 50 U.S.C. §1701-1706.  It imposed a higher standard for the creation of peacetime embargoes; they are permitted only if necessary ‘to deal with any unusual and extraordinary threat, which has its source in whole or substantial part outside the United States, to the national security, foreign policy, or economy of the United States.’  50 U.S.C. §1701(a).  The President also had to declare a national emergency. 


� Title 31 Code of Federal Regulations, part 515.  The Cuban Asset Control Regulations were originally promulgated in 1963 pursuant to TWEA.  


� See 31 C.F.R. §515.201, §515.309, etc.  


� See Exec. Order No. 9193, 3 C.F.R. 1174, 1175 (1942), and Order No. 128 (Rev. 1, Oct. 15, 1962).


� See the Declaratory Judgment Act (28 U.S.C. §1361)


� Civil actions arising from TWEA have been entertained by the courts since the promulgation of the CACR in 1963.  See, e.g. Sardino v. Federal Reserve Bank of New York, 361 F.2d 106 (2d Cir. 1966), cert denied, 385 U.S. 898 (1966) (challenging Cuban Asset Control Regulations’ prohibitions on property transfers on grounds that they constitute an unconstitutional delegation of authority). 


� See Cernuda v. Heavey, 720 F. Supp. 1544 (S.D. Fl. 1989) where the court held, “If OFAC’s interpretations of TWEA provisions are reasonable, this court must not substitute its own construction of the statute.”  See also Miranda v. Secretary of the Treasury, 766 F.2d 1 (5th Cir. 1985), where the court framed its Fifth Amendment due process inquiry in terms of whether an OFAC regulation prohibiting certain transfers of assets was “rationally related to the objective of maintaining an economic embargo [on Cuba].”


� See, e.g. Real v. Simon, 510 F.2d 557, 563 (5th Cir. 1975), reh’g denied, 514 F.2d 738, (5th Cir. 1975), where the first enumerated purpose of the Cuban Asset Control Regulations was held to be denial to Cuba and its nationals of hard currency which might be used to promote activities inimical to the interests of the United States.  Over time this has become the sole articulated purpose of the CACR and is the only one relevant to the June, 2004 educational travel rule changes.


� American Documentary Films, Inc. v. Secretary of the Treasury, 344 F. Supp. 703 (S.D.N.Y. 1972), citing Teague v. Regional Commissioner of Customs, 404 F.2d 441 (2nd Cir. 1968).


� See United States v. Frade, 709 F.2d 1387 (11th Cir. 1983).  See also Dennis v. United States, 3471 U.S. 494, 561 (1951), “Hard currency is a weapon in the struggle between the free and communist worlds.”


� “The chief object[s] of this bill [is]…to recognize and apply concretely…the principle and practice of international law interdicting trade in time of war…”  H.R. No. 85, 65th Cong., 1st Sess., 1, June 21, 1917.  The Act provides, at Section 5(b)(1) in relevant part: “During the time of war or during any other period of national emergency declared by the President, the President may, through an agency that he may designate, or otherwise, and under such rules and regulations as he may prescribe, by means of instructions, licenses, or otherwise prevent or prohibit, any use, transfer, withdrawal or dealing in, or exercising any right, power, or privilege with respect to, or transactions involving, any property in which any foreign country or a national thereof has any interest.”


� See OFAC publication Foreign Assets Control Regulations for the Financial Community (October 26, 2000).  (Emphasis added).


� See Real v. Simon, 510 F.2d 557, 563 (5th Cir. 1975), reh’g denied, 514 F.2d 738 (5th Cir. 1975).  The other two court-condoned purposes of TWEA are: (1) to retain frozen Cuban funds in U.S. banks for possible use or vesting to the United States should such a decision be made, and (2) to use those funds for negotiation purposes in discussions with the Cuban government.  Both of these purposes are of course economic in nature.


� Citing Ruiz v. Morton, 462 F.2d 818, 822 (9th Cir. 1972), aff’d, 415 U.S. 199 (1974).


� See Freedom to Travel v. Newcomb, 82 F.3d 1431 (9th Cir. 1995), “The purpose of the travel ban is the same now as it has been since the ban was imposed almost 35 years ago – to restrict the flow of hard currency into Cuba.”


� See United States v. Diamond, 561 F.2d 557.  See also, Consarc Corporations v. Iraqi Ministry, 27 F.3d 695 (D.C. Cir. 1994).  (OFAC’s regulations to be given effect by the court unless “unreasonable”).


� The CACR have been described as having “an exclusively economic purpose” and it has been held that because a regulation “might have some trivial financial impact” that alone is “insufficient to make it a financial regulation.” United States v. Frade, 709 F.2d 1387 (11th Cir. 1983).


� Tran Qui Than v. Regan, 658 F. 2d 1296, 1300-02 (9th Cir. 1981) (affirming district court’s APA review of OFAC denial of license in TWEA-based foreign asset control regulations (Vietnam sanctions program) and stating “[w]e find nothing in the legislative history of the TWEA which prohibits such review either expressly or by implication”).


� Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, (1971).  See also Abbott Laboratories v. Gardner, 387 U.S. 136 (1967), at 141 for the requirement of a “showing of clear and convincing evidence of a…legislative intent…(to) restrict access to judicial review.”


� October 14, 1999 letter from OFAC Director Richard Newcomb to Senator Paul Coverdell.  Congressional Record, H11228 (November 2, 1999).


� “Agency action” is defined (for our purposes) at 5 U.S.C. §551(a)(13) as “the whole or part of an agency rule.”


� See Tran Qui Than v. Regan 658 F.2d 1296 (9th Cir. 1981) (district court review of OFAC action pursuant to the APA analyzed as to whether it is “arbitrary, capricious and abuse of discretion or otherwise not in accordance with the law.”


� See Milena Ship Management Co. v. Newcomb, 804 F. Supp. 846 (E.D. LA. 1992) aff’d 995 F.2d 620 (5th Cir. 1993).  “In reviewing an agency action, we inquire whether the agency acted within its authority, adequately considered all the relevant factors, and provided a reasoned basis for its decision.”


� The case arose from a challenge to a State Department regulation prohibiting the issuance of a passport to a member of the Communist Party of the United States.


� The plaintiff, Ruth Wald, wished to go to Cuba “to meet and make contact with Cuban women.”


� See Haig v. Agee, supra.


� Freedom to Travel v. Newcomb, supra.


� See United States v. Fernandez-Pertierra, 523 F. Supp. 1135 (S.D. Fl. 1981).  See also Miranda v. Secretary of the Treasury, 766 F.2d 1 (5th Cir. 1985) where the Court assessed due process rights under the Fifth Amendment by deciding whether the legislative intent of TWEA was advanced by a particular OFAC action.  It held that, in fact, OFAC’s action was rationally related to the government’s objective in maintaining an economic embargo on Cuba.  


� See, e.g. Keyishian v. Board of Regents of University of State of New York, 385 U.S. 589 (1967): “Our nation is deeply committed to safeguarding academic freedom, which is of transcendent value to all of us…”  See also, Healy v. James, 408 U.S. 169 (1972), where the Supreme Court said that it was “breaking no new constitutional ground in reaffirming this Nation’s dedication to safeguarding academic freedom.”  As recently as 2000, Justice Souter said, “We have long recognized the constitutional importance of academic freedom” in Board of Regents v. Southworth, 529 U.S. 217 (2000).


� See Sweezy v. New Hampshire, 354 U.S. 234 (1957).


� I.e. (i) who may teach, (ii) what may be taught, (iii) how it should be taught and (iv) who may study.


� See Freedom to Travel v. Newcomb, “FTC, however, would have us evaluate the foreign policy underlying the embargo.  It contends that the President’s current reason for the embargo – to pressure the Cuban government into making democratic reforms – is not as compelling a policy for an embargo as were previous justifications that relied on national security concerns.  FTC thus invites us to invalidate the ban.  This is an invitation we must decline.  It is well-settled that ‘matters relating to the conduct of foreign relations…are so exclusively entrusted to the political branches of government as to be largely immune from judicial inquiry or interference.”  Citing Regan v. Wald, supra.


� 22 U.S.C. 7201.


� The twelve categories of authorized travel set out in §515.560 cover such activities as journalism, family visits and religious activities, as well as educational travel pursuant to §515.565.


� As explained by TSRA’s chief sponsor Representative George R. Nethercutt Jr. (R-WA), “Codification eliminated the flexibility of regulators to make further changes to travel regulations… [by] locking in the very limited categories of travel permitted at that point in time…”


� 50 U.S.C. App. 5(b)(4).
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