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Background

Thisreport follows a conference hosted by the Center
for International Policy on April 11, 2005 about the U.S.
abuse of prisoners at Guantanamo Bay. Speaking at the
conferencewere Wayne S. Smith (Center for Internationa
Policy), Robert L. Muse (Muse & Associates), Michael
Ratner (Center for Congtitutiona Rights), and Wendy Patten
(Human RightsWatch).

Previoudy, Smith and the Center for International Policy
hosted a conference marking the one hundred year
anniversary of the U.S. occupation of
Guantanamo. That conference, held
onMarch5, 2003, traced Guantanamo
fromacoding saiontoapend colony.
Anexpertininternational law, Robert £
Muse, participated in that conference a5
andthere, asinthe April conference,
he questioned thelegdity of continued
U.S. occupation of thebase. Human
Rights Watch and the Center for
Constitutional Rights have been
monitoring the treatment of detainees
at Guantanamo for quite some time.
Wendy Patten hasbeen aleading critic
of themilitary commissionsand other
proceduresestablished for detaineesat
Guantanamo and has published widdy
on the subject. Michael Ratner
represented the Haitian refugeesheld
inanHIV camp at Guantanamo from
1989-1992. He hasalso represented

Guantanamo detaineesintheU.S. war onterror and recently
won aSupreme Court caseontheir behdf. Hejust published
a book entitled Guantanamo, What the World Should
Knowinwhich heand co-author Ellen Ray outlinetheabuses
taking placeonthebase.

Summary
In 2004, the world was horrified by the photographs

depicting U.S. soldierstorturing prisonersat Abu Ghraib.
The graphic images provided ungquestionabl e evidence of

Conference panelists Robert Muse, Wendy Patten, and Wayne Smith.
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2 theabuses. While many NGOs had been skeptical
of reportsof questionableinterrogation techniquesin
U.S. detention centers since the onset of thewar onterror,
the photos' rel ease marked the beginning of anintensefocus
on the abuse scandals
at Abu Ghraib,
Guantanamo, and other
U.Sprisonsaroundthe
world.

The April
conferencewasheldto
bring out thetruth about
Guantanamo. The
Bush administration
continues to claim its
senior officialsare not
responsible for the
actions taken by low-
ranking soldiers, but
clear and mounting
evidenceindicatesthat
approval for the
interrogationtechniques
camefromthetop. In
his opening remarks,
Wayne Smith stated
that it hasbecomeclear
that these are not
isolated cases; rather,
the abuse has been so
widespread and the
pattern so consistent
that it is obviously
systemicin nature. Asmore detaineesarereleased from
Guantanamo, testimonies of torture abound. Smith noted
that abuses at Guantanamo, moreover, take on a specia
connotation because they are carried out on territory the
United Statesoccupiesunder atreaty —atreaty whichitis
violating by using the base asadetention center.

The Bush administration seemsto view Guantanamo as
a“lawlesszone,” aplacewherethe United States can be
freeof dl international obligations. For thisreason, it chose
to hold“enemy combatants’ there. Inanefforttojudtify its
actions and to avoid legal consequences for them, the
administration continuoudly redefines Guantanamo and its
relationshiptotheUnited States. Theadminisiration’slegal
positions, often contradicting one another, show adisregard
forinternational law.

In transport to Guantanamo, 2003.

The abuses at Guantanamo violate the 1903 base
agreement, the Geneva Conventions, international human
rightslaw, and the Constitution of the United States. Both
recently rel eased detaineesand former U.S. interrogation
officials have described
interrogation techniques
including long periods of
isolation, the use of dogs,
the denial of food or
medical treatment, theuse
of stress positions,
prolonged exposure to
extremesof hest, cold and
noise, and sexua behavior
thatisespecially offensive
to the Muslim religion.
These prisoners are held
indefinitely without theright
to atria, counsdl, or an
opportunity to view the
evidenceheld againg them.

None of the military
procedures in place
provide adequate due
processfor the detainees.
President Bush’s 2001
military order authorized
theindefinite detention of
non-citizens allegedly
involved in international
terrorism. Shortly after that
order, in January of 2002,
thefirst detaineeswere sent
to Guantanamo which wasto be used asadetention center.
That order also outlined the use of military commissionsto
prosecute detai nees. However, therewasno legal process
for determining each detainee’s status. The military
commissionsweredow to start and were shut down by the
federal courts in 2004 because they were found to bein
violation of the Geneva Conventions and other key
requirements of due process. That caseisnow on appeal.

In alandmark June 2004 decision, the Supreme Court
ruled that anyone detained by the United States at
Guantanamo had theright to contest their detention by means
of awrit of habeascorpusinfederd court. After the Supreme
Court first agreed to hear the case but beforeit reached a
decision, the Pentagon announced plansfor annual military
reviewsto determinewhether or not an “enemy combatant”
should continueto bedetained. Theimplementation of these



annual reviews was an attempt to demonstrate to the
Supreme Court that due process was being provided.
However, theannual reviewsareflawed andfail to provide
judicial protection for the detainees.

In the wake of the Supreme Court’s decisions, athird
procedurewas created: Combatant StatusReview Tribunals.
Unfortunately they do not fulfill the Supreme Court mandates
and are seen by many as*“ courtsof conviction.” All three
procedures utilized in the Guantanamo cases put detainees
at a huge disadvantage and thusfail to comply with due
processrequirements.

Theadministration hasbegun to transfer some detainees
into thecustody of their nativecountries. Suchtransfersare
problematic in cases where torture could be used against
the prisonersoncethey arehome. While, theadministration
promises to transfer detainees only after they receive
diplomatic assurances that torture will not be used, the
administration admitsthereis not much they can do after
detaineeshave beentransferred. Infact, the United States
hastransferred several detaineesto countrieswheretorture
isknown to be used.

The abuses at Guantanamo have attracted much
international attention. Inthemidst of thewar onterror, the
United Statesisbeing accused of abusing the humanrights
of itsprisonersand violating international laws. Evidence
set forth at the April 11" conference made clear that these
abusesare systemicin nature and that theresponsibility goes
all theway tothetop.

History of U.S. Occupation of Guantanamo

Giventhe present relations, or lack thereof, betweenthe
United Statesand Cuba, it issurprising that the United States
hasanaval base on Cuban soil. “Under what authority does
theU.S. occupy Guantanamo Bay, Cubaand build permanent
prisonsthere?’ Toanswer thisquestion, international law
attorney Robert L. Muse examined the historical and legal
context of the U.S. occupation of Guantanamo.

The United States has occupied Guantanamo Bay
sincel898 whenit wasused asacampstefor U.S. Marines
during the Spanish-American War. After Spain surrendered,
the United Stateswas determined to exercisetotal control
over Cuban territory. However, Cubawas eager to enjoy
its new independence and wanted to avoid total U.S.
domination. Muse explained that it wasin exchange for
relative freedom that Cubamade numerous concessionsto
the United States; theseincluded an agreement allowing for
theformal U.S. occupation of Guantanamo.

The Platt Amendment, enbedded within Cuba's 3
first post-independence congtitution, laid the groundwork for
theU.S. base. 1t Sated: “to enablethe United Statestomaintain
theindependence of Cuba, and to protect the peoplethereof,
aswell asfor itsown defense, the government of Cubawiill
sl or leaseto the United States|and necessary for coaing of
naval stations.”! Theleasingtermswerefurther definedin
1903 when Cuba and the United States signed a Treaty of
Rdationsformaizing thelease of Guantanamo Bay (45 square
miles) tothe United Statesfor useasanaval station. Theland
wasleased for some $4,000 per year and the agreement can
only be terminated with the consent of both countries.
However, the Cuban government wantsto terminate thelease,
and hasrefused to accept any payment since 1959.

Soon after the lease was signed, Guantanamo became a
winter training camp for theU.S. Atlantic Fleet and served as
abasefor U.S. troopsto “preserveorder” in Cubaunder the
terms of the Platt Amendment.2 Whilein 1933 Franklin D.
Roosevelt cancelled both the 1903 Treaty of Relations and
the Platt Amendment, a new agreement signed in 1934
provided for the continuation of the Guantanamo Bay leaseas
itwasoriginaly written.

Thebasewasclosed asa“coaling station” in 1938 when
thelast of the coal wasremoved. However, 1940 marked
the beginning of the“great expansion” of Guantanamoinits
capacity asa“ nava base” . Even when U.S.-Cubadiplomatic
relations ended in 1961, the base continued to increase its
housing, schools, and other facilities. TheU.S. government
asserted thediplomatic split woul d have™ no effect onthe status
of our nava gtation at Guantanamo.”?

Muse explained that thefirst “ systemic violations of the
leaseagreement limiting the baseto useonly asanava sation”
wereseen during the Clinton adminigtration, when Guantanamo
was used as detention center for Haitian and Cuban refugees
who had been captured at sea. Another panelist, Michael
Ratner, who represented the Haitian refugeesduring that time,
explained that even then, the government argued that
Guantanamo wasoutsidethejurisdiction of U.S. courts.

Soon after September 11, 2001, the current Bush
adminitration began detaining “ enemy combatants’ fromthe
war onterror at Guantanamo. AsMuseput it, “ Thereasons
the United Stateswishesto hold prisonersat Guantanamo are
fairly obvious.” They think of Guantanamo asazonebeyond
thelaw in which they have unchecked power to detain and
interrogate prisoners.



4 U.S. in Violation of Guantanamo L ease
Agreements

Muse concluded that the United States no longer has
any legal authority to occupy Guantanamo Bay or to build
permanent prisonsthere. Astresties, thelease agreements
aresubject tointernationd law. Heexplained that the United
Statesisin breach of the |ease agreements because “it is
using Guantanamo Bay for purposesother than as‘ acoaling
or naval station’ and it allows commercial enterprisesto
operateonthebase” (which wasstrictly prohibited inthe
leaseagreements). Rather thanthecoding or navd dationit
wasintended to be, Guantanamo
has become a detention center.

might beinvolved withtorture. So theadministration crafted
anew legd argument. U.S. law statesthat itisillegd totorture
outside the United States. So when forced to addressthe
issue of torture, the Bush administration rel eased memos
stating that Guantanamo is inside the United States and
thereforeanyonewho commitstorturea Guantanamo cannot
be prosecuted under U.S. law.*

Next, the Bush administration was forced to justify
detention of prisonerswithout afair trial. Onceagain, they
claimed Guantanamo was outside the United States and
therefore that the Constitution and its habeas corpus
protectionsdo not apply to prisonersthere. ®

To justify the detention of
prisoners, the administration

According to international law,
theviolaion of atreaty by oneparty
isgroundsto terminatethe treaty
entirely. Muse noted that the
Cubanswould bewithintheir rights
if they took thewholeissuetothe
UN Genera Assembly, callingfor
aresolution stating that the United
States was occupying the base
illegally and demanding action by

“The United States no longer has
any legal authority to occupy
Guantanamo Bay or to build
permanent prisons there.”

-Robert L. Muse,
International Law Attorney

pointsto thelawsof war, which
say prisonersof war canbeheld
without trial until theend of the
“relevant conflict”. Inthiscase,
Ratner noted, theadministration
definestherelevant conflict as
the global war on terrorism,
which it claims “could take as
many as 50 years.” In other
words, theadministrationclams

the International Court of Justice
(I1CJ). Muse acknowledged that
the Bush administration wasnot likely to pay attentiontoan
|CJruling that found the U.S. occupation of Guantanamo
illegd, but explained thet such aruling could spark “ anationd
discussion of the propriety of that occupation.”

TheAdministration’sContradictory L egal Positions

The past two administrations have tried to use
Guantanamo asif itwerea*law freezone”. Thus, theBush
administration saw Guantanamo astheideal placeto detain
prisoners from the U.S. war on terror. Michael Ratner
explained that the Bush administration hasbeen forced to
comeup with legal argumentsto fit any contingency inan
effort to protect Guantanamo’ sposition outside the law.

Thegovernment’slegal arguments often contradict one
another. AsRatner pointed out, when the administration
first decided to take prisoners in the war on terror to
Guantanamo, it claimed that because Guantanamo was
outside the United States, that the courtshad nojurisdiction
to hear caseson behalf of non-citizen detaineesat the base
and that no congtitutional rights protected such detainees.

However, U.S. agencies such as the CIA wanted
worldwide protection for their agentsin caseswherethey

theright to hold prisonersfor a
boundless period of time. The
paradox isthat the United States uses the laws of war to
justify the detentions, yet they refuseto grant detaineesthe
prisoner of war (POW) status and the protections provided
by thevery samelawsof war.

The Geneva Conventions posed atricky problemfor the
administration because they should apply bothinsideand
outsdeU.S. territory. But theBush administration dealt with
that problem simply by claiming that they did not apply at all,
whether Guantanamoisinsideor outsidethe United States.
Theadministration callsitsprisoners (largely members of
the Taliban or Al-Qaida) “ enemy combatants,” but claims
that they cannot be granted POW status because asagroup
they fail to meet the requirements of the Third Geneva
Convention and therefore cannot be protected by the Geneva
Conventions. That assertionignoresthefact that the Taliban
soldiers, astheregular armed forces of thethen-government
of Afghanistan, should have been granted POW status. It
also ignores the U.S. obligation to make individualized
determinations of POW statusfor al detaineesunder both
the Third GenevaConventionand U.S. military regulations.



Tortureand I ndefinite Detention

At present, there are about 520 prisoners detained at
Guantanamo.® The Bush administration has claimed they
are the “worst of the worst” and need to be detained for
security and intelligence purposes. However, former Army
Sgt. Erik Saar, who worked at Guantanamo during thefirst
half of 2003, believes “*only a few dozen’ of the 600
detainees[then] at the camp wereterroristsand that little
information was obtained from them.”” The government
admitssomeinterrogation techniques*legdly conditutecrud,
inhumaneand degrading treatment.”® Conference panelists
stressed that the techniquesfit thelegal definition of torture
aswell ascruel, inhuman and degrading treatment. Both
categoriesareillegd.

Recently released detainees claim the detainees were
subjected to interrogati on techniquesincluding “ prolonged
periodsof painful ‘stress’ positions, exposureto extreme
cold and loud music, and threats of torture and death.”®
Michael Ratner’sclientsdescribed being stripped naked and
chainedtoaringonthefloor for fourteen hoursaday. Forced
grooming (the shaving of adetainee' shead and beard), deep
deprivation, and the exploitation of Mudim sensitivities(to
dogs) are frequently cited in ex-detainees’ testimonies.
Medica careand mealsarewithheldif adetaineerefusesto
cooperate. Whatismore,
some of the recently
released prisoners have
said they were
interrogated as many as
two hundred times[while
at Guantanamo], with all
kinds of different
techniques.”*® These
techniques were
approved by Secretary of
Defense Donald
Rumsfeld and used at
least from December 2,
2002 to January 15",
2003.** They may have
been employed a lot

longer.
The government
maintains that

interrogation leads to
information vital to our
national security, butinfact

torture leads to false testimony. The scientific
community hasproventimeand again that human beingswill
say anything when placed under bad enough conditions.
“ After being held inisolation for two years, peoplewill say
anything, particularly if their next meal or theavoidance of
coercivetechniquesdependsonit,”?said Ratner. Evidence
obtainedinthismannerissmply unrdigble.

Recent reportsindicate that interrogations were staged
for vigiting delegationsin order to provether efficacy inthe
war on terror and to illustrate their compliance with
international law. Sgt. Erik Saar, testified that “ they would
find a detainee that they knew to have been cooperative.
They would ask theinterrogator to go back over the same
information.” Hecaledthemock interrogetions*” ‘afictitious
world’ created for thevisitors.”

Furthermore, at least some of the prisoners were
wrongfully detained. In Afghanistan, “ TheUnited Stateswas
dropping leafletsall over the country offering rewards of
anywhere from $50 to $5,000 for members of a-Qaeda
andhigh-leve Tdibanofficids...[people] Sarted turning over
their enemiesor anyonethey didn’t like, or finally, anyone
they could pick up. Among thosewho have been released
aretaxi driversand even ashepherdin hisnineties.” 4

Detainees in transport to Guantanamo, 2003.



6 Judicial Review and Due Process

The administration has set up three distinct procedures
for detainees: military commissions, annua military review
boards, and Combatant Status Review Tribunals. Each
processisflawed andisinviolation of international human
rightslaw.

On November 13, 2001, shortly after the attacks of
September 11™, President Bushissued Military Order No.
1 setting up theindefinite detentionsand stipulaing thet * non-
U.S. citizensaccused of involvement interrorism can betried
by ad hoc military commissionsinstead of by thefederal
courtsor thewd |-developed U.S. court martia system (which
may try prisonersof war for war crimes).” > Subsequent
instructionsissued by the Department of Defense further
defined themilitary commissions; however, they did not begin
until August of 2004. (Theflawsof themilitary commissons
areoutlined below.)

Inthe meantime, Ratner of the Center for Constitutional
Rights brought his clients’ writs of habeas corpusto the
District of ColumbiaCourt and the U.S. Court of Appeals.
After defeat at both levels, the Supreme Court agreed to
hear hiscase. Theadminigration

themthere. Both the panel and the DCO are working for
the Department of Defenseand are ableto use evidence
gained from coerced statements.

In apressrelease dated May 19, 2004, the Center for
Congtitutiona Rightssaid the Administrative Review Boards
do* nothing to bring theunlawful and arbitrary detention of
foreign nationa sat Guantanamo Bay into compliancewith
internationa law andtheU.S. Condtitution.”’

In June 2004, the Supreme Court handed down rulings
inthe Rasul and Yasser Hamdi cases stating that the U.S.
courtsare open to detai nee habeas cor pus clams, and that
anyonedetai ned by the United Statesmust be provided with
ameaningful opportunity to contest thisdetention beforea
neutral decision maker. Inthewake of thesedecisions, the
Combatant Status Review Tribunals were created. All
tribunals are now completed, and it was decided that 38
detainees were not enemy combatants and should be
released.

The Combatant Status Review Tribunals have many
flaws. Patten explained that thetribuna sare stacked against
detainees. They do not allow any witnesses outside
Guantanamo, they do not allow detaineesto berepresented
by a counsel, and they do not
allow detainees to see al the

was shocked at the prospect of
judicid review of itsactionsand
hurried to devel op procedures
in an attempt to demonstrate
compliancewiththelaw. Thus,
in the spring of 2004 the
Pentagon announced plansfor
annual military reviews to
determine whether or not a
detainee continued to pose a

“By any objective standard, military
commissions have been a failure.”

-Wendy Patten,
Human Rights Attorney

evidenceagainst them. Human
Rights Watch reported the
tribunalshave“nobasisinU.S.
or international law” and that
they appear to have been
“designed to deprive detainees
of their right to havetheir case
reviewed by aneutral decision
maker” (aswasset forth by the

threat tointernationa security or

was of any intelligence value that warranted continued
detention. These Adminigtrative Review Boardsbeganin
late 2004.

A recent report by Human RightsWatchwarned, “ These
review boardswill not provide detaineesthe basic safeguards
afforded crimind defendantsunder human rightslaw nor will
they meet the requirementsof the laws of war for security
detainess.”*® Thereview pandsincludethreemilitary officers
who can only make suggestions asto whether adetainee
should bereleased. However, adesignated civilian officia
(DCO), whoisappointed by the president, hasthefina say
and can overrideany decison madeby thepand. Therefore,
evenif thereview panel recommends otherwise, detainees
canremainindetentionif the DCO findsany reasonto keep

Supreme Court ruling).®®
Flawsof theMilitary Commissions

Themilitary commissionsgot off to aslow start. Only
four out of about 540 detainees were charged before the
commissionswere shut downin November by afederd court
ruling that they failed to meet therequirementsof the Geneva
Conventions and to meet certain key due process
requirements.

Current reports suggest the Pentagon may make some
changesinthemilitary commissions, including drafting anew
manual with new rules; however, the significance of such
changesisunclear at the present time. Wendy Patten and
Michael Ratner welcomed any sign of change but agreed



that the commissions had a
long way to go to adequately
providedueprocess. Inhis
recently released book,
Ratner described themilitary
commissions as both
“unchecked rule by the
executive branch”? and
“courts of conviction”?
rather than justice.

Patten explained that “ by
any objective standard,
military commissions have
beenafailure.” Themilitary
commissions fail to meet
international fair trial
standards. They are an
attempt to turn the clock
back to World War |1 - era
notions of military justice,
which  predate the
development of international
humanrightslaw (dartingwith
the Universal Declaration on Human Rightsin 1948), the
GenevaConventions(1949) andthe U.S. Uniform Code of
Military Justice (1950).

Theflawsof themilitary commissonsarenumerous. They
providethe executive branch with the unchecked power to
prosecute any potential terrorist according to rulesthat it
adonesats. Firg of al, themilitary commissionsdo not grant
independent appeds. Appedsliewithinthejurisdictionof a
military review board instead of civilian courts, with ultimate
apped tothe secretary of defenseand possibly the president.
In this system, the president acts as judge, jury, and
prosecutor. Detai nees have appointed military counsel and
theoreticaly havetherighttoacivilianlawyer of therr choosing,
but they haveto cover dl lega expensesfor thecivilianlawyer,
which is impossible in most cases. Furthermore, the
defendant isnot permitted to view classified or “ protected”
evidence, which preventshim from confronting theevidence
used againgt him. Finally, evidence gained throughtorture
can be used against the defendant. This violates the
Convention Against Tortureand Other Cruel, Inhuman or
Degrading Trestment or Punishment.

While press reports suggesting that the government is
moving towardsaUniform Codeof Military Jugtice(UCMJ)-
based system do offer some hope, both Patten and Ratner
voiced concernthat therevised military commissionswould
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Welcome to Guantanamo, (2003).

fall short of the UCMJImodel. Ratner claimed that “federal
criminal trialsor court martialswould bethe only legal way
totry people.” Likewise, Patten said, “ The United States
government should beusing thesamesystemit usestotry its
own peopletotry non-citizensin Guantanamo.” The best
wal to assurejusticewould beto useafull UCMJsystem,
including aright of independent appedl to acivilian court, or
criminal trialsbeforeU.S. federal courts. Patten said that
“true accountability requires fair trials and that’s what’s
missing fromthe Pentagon’spalicies’.

Guantanamo’'sFuture

Based onthe U.S. government’srecent actions, it appears
that the number of prisonersheld at the Guantanamo naval
basewill continueto decreasegradualy. OnApril 19, 2005,
18 detaineeswererdeased.? Itislikey that Guantanamo's
prisonerswill diminishto agiven number, whowill beheldin
along-term, high security permanent facility —quite possibly
without ever being charged or convicted of any crime. This
will put pressureonthe military commissionsand the process
of prosecuting thoseheld at Guantanamo. Atthesametime,
thegovernment will likely hold detaineesin other facilities
outside of the United Statesin an attempt to escapejudicial
and public scrutiny.



8 Recent media attention has made the practice of
“renditions” public knowledge. Insome cases, the
United States sends detai neesto the custody of their native
countriesasking for diplomatic assurancesthat torturewill
not be used. The government asks for aformal promise,
either ora or written, that no prisoner being sent to either his
home or athird country will be tortured. Wendy Patten
called assurances from governments with well-known
recordsof torture“empty promises.” Onthebasisof these
unenforceable assurances, which offer no safeguard against
torture, the United States government sends prisonersto
countriesthat oftenviolatetheir lega obligation not to engage
in torture. Even Attorney

The U.S. government has been accused of serious
violationsof humanrightsby the Foreign AffairsCommittee
of the British Parliament. The European Parliament hascalled
for aninvedtigationinto the Stuation at Guantanamo and the
Council of Europe, ahuman rights body morethan ahalf
century old, denounced the United Statesfor using torture
and asked European nations not to aid the interrogation
efforts.? And for thefirst time, the United States has been
excluded from the Inter-American Commissionfor Human
Rights. The International Red Cross, a body that avoids
political stances, has spoken out about the psychological

abuses stemming from
indefinite detention.

Genera Alberto Gonzales
admitsthat oncepeopleare
transferred to another
country, the United States
cannot do much to protect
them. Thus, the United
Statesis sending prisoners
into situations where they
areat risk of torture.

Bills pending in the
Houseand Senateing st that
the administration not send
prisonersto countrieswhere
they may be subjected to
torture. Lawyers have

wrong one.”

“1f the United States is condemning the
human rights violations of other nations
and promoting democracy in the Middle
Eadt, it needs to uphold such principles in
its own conduct. One leads best by example.
The example we are setting by allowing the
abuse of prisonersis, obvioudly, exactly the

Physcdansfor HumanRights
released areport saying that
“*dsince at least 2002, the
United States has been
engaged in systematic
psychological torture’ of
Guantanamo detainees.”
Most recently, Amnesty
International urged the
United States to close the

-Wayne S. Smith prison, calingit“thegulag
. i - of our time.”
Center for International Policy Cuba has also spoken

out against the abuses. On
January 19, 2005, Cuba

becomeinvolvedinissues
pertaining to therelocation
of Guantanamo prisoners, and have persuaded courtsto grant
injunctionsto prevent movement to placeswherethey may
be subjected to torture.

I nternational Criticism

All conference partici pants agreed that the human rights
abuses committed at Guantanamo and other U.S.-
administered prisonsabroad have undermined U.S. standing
intheworld and have tainted the reputation of the United
States.

Michael Ratner explained that the Inter-American
Commission on Human Rights(IACHR) of the Organi zation
of American States (OAS) ruled that “every human was
entitled to some statusunder international law.” The 2002
ruling called for immedi ate hearingsto determinethe status
of each detainee at Guantanamo. Of course, the Bush
adminigration hasignoredtheruling.

issued aformal protest note
to the United States
condemning human rights violations at Guantanamo.?
Recently, Cubaintroduced aresolutionintheUnited Nations
calling for an independent investigation of interrogation
practicesat Guantanamo. Theresolutionwasdefeated by a
large margin; however, itsintroduction reflectsthe Cuban
position that the United Statesisnot in aposition to lecture
anyoneabout human rights abuses.

Who is Responsible?

The abuses cannot bejustified. Theadministration has
claimed the detaineesareamong the“worst of theworst” in
the war on terror. Yet the Pentagon has already released
167 from Guantanamo, including two who had been
designated for trial beforemilitary commissions. What is
more, the detentions areindefiniteand no vehicleexistsfor
them to be challenged. Detainees are subjected to
interrogation methodsthat constitute torture, even though
coercion isknown to produce erroneoustestimony. Thus



theinformation obtained fromtheinterrogationsisnot religble
and does not aid thewar on terror.

“If the United States is condemning the human rights
violationsof other nationsand promoting democracy inthe
Middle East, it needsto uphold such principlesinitsown
conduct. Oneleads best by example. Theexampleweare
setting by allowing the abuse of prisonersis, obviously,
exactly thewrong one,” noted Wayne Smith. Thetreatment
of the prisonersat Guantanamo, and elsewhere, shouldbea
concerntousall asit affectsthehonor of our country. Wayne
Smith concluded by noting that afull investigation by the
Senate Intelligence Committee would be in order. Its
chairman, Senator Pet Robertsof Kansas, hasresisted such
aninvestigation, saying that heistired of peoplequestioning
the conduct of American soldiers. Smith said hewould seeit
inexactly theoppositeway. Until now, the senior levelsof
government have s mply passed the buck, saying theabuses
were smply the acts of a few rogue soldiers. Only the
common soldier isblamed. But it isclear that the Justice
Department memosto Alberto Gonzales, theinterrogation
instructionscleared by Secretary of Defense Rumsfeld, and
the statements made by senior generals, al of which are
mattersof record, set the stagefor theseabuses. Itistimeto
hold the senior levels of government accountable, time, in
effect, to put theblamewhereit belongs.

Addendum

Subsequent to the discussions reported above,
Newsweek published areport on May 9 stating that during
theinterrogation of aprisoner at Guantanamo, aguard had
flushed aKoran down thetoilet. Thisled to widespread
riotsinthe Arab worldresulting in severa deaths.

On May 13 a statement issued by the Joint Chiefs of
Staff found no evidencethat thisdesecration had taken place.
Newsweek editors, conducting their owninvestigation, came
to the same conclusion with respect to that particular
incident, and on May 16 issued an apology.

That same day, the White House stated that an apology
was not enough, that Newsweek should retract the story.
Later that afternoon, Newsweek did retract. Still unsatisfied,
the White House on May 17 said Newsweek should take
thelead inrepairing the damageit had caused.

A statement issued on May 18 by attorneysat the Center
for Constitutional Rights made it clear, however, that
Newsweek alone had not caused the damage. “TheUnited

Statesgovernment,” the statement read, “hasfailed 9
to adequately investigate consi stent reports of the use of
religious humiliation as an integral component of the
systematic abuse of prisoners during interrogations at
Guantanamo and e sawhere. A substantial number of these
reports, made by former prisoners aswell as by current
prisonersand their legal counsal, have subsequently been
confirmed by government documents. Thegovernment has
repestedly responded to thismounting evidence of prisoner
abuse with outright denia sthat the misconduct occurred or
waspart of astrategic method of interrogation. Therehave
been at best, belated and limited inquires lacking the
necessary transparency and accountability.”

“*Thetrue outrage underlying Newsweek'sretractionis
that the White House has never aggressively denounced
thereigioushumiliation or physica and psychological abuse
of devout Mudimsimprisoned at Guantanamowith anything
close to the same vigor that it has criticized Newsweek,
even when such abuses have | ater been confirmed by the
government’s own documents,” observed CCR Deputy
Lega Directory BarbaraOlshansky.”

For the full statement issued by the Center for
Condtitutional Rights, visit their website: www.ccr-ny.org.
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ReationsCommittee of the European Parliament (Brussals)
as well as the Parliament’s interparty group on Cuba
(Strasbourg). Mr. Museisamember of the American Society
of International Law and the American branch of the
Internationd Law Association. Beforebeginninglegd studies
and practicein Washington, DC, hequalified asabarrister
(Middle Temple) in Englandin 1984.

Wendy Patten isthe U.S. advocacy director at Human
RightsWatch, where her work focuseson humanrightsin
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Against Women Office, and senior counsel in the Office of
Policy Development. From 1999 to 2001, she served as
director of Multilateral and Humanitarian Affairs at the
National Security Council at the White House, working on
refugee and migration issuesand human rightsissues. She
also spent several yearsasalegal aid attorney at Ayuda,
where shehandled domestic violenceand immigration cases.
Ms. Pettenisagraduate of Princeton University and Harvard
Law School.

Michael Ratner is president of the Center for
Condtitutional Rights. He served as co-counsel in Rasul v.
Bush, the historic case of Guantanamo detaineesbeforethe
U.S. Supreme Court. Under Ratner’sleadership, the Center
hasaggressvely chdlenged thecondtitutiona andinternationd
law violations undertaken by the United Statespost-9/11,
including the congtitutiondity of indefinite detention and the
redrictionsoncivil libertiesasdefined by theunfolding terms
of apermanent war. Inthe 1990s, Ratner acted asaprincipal
counsel in the successful suit to close the camp for HIV-
positive Haitian refugeeson Guantanamo Bay. Hehaswritten
and consulted extensively on Guantanamo, the Patriot Act,
military tribunals, and civil libertiesin the post-9/11 world.
He has also been alecturer of international human rights
litigation at the Yale Law School and the Columbia School
of Law, president of the National Lawyers Guild, special
Counsdl to Haitian President Jean-Bertrand Aristideto assst
inthe prosecution of humanrightscrimes, and radio co-host
for thecivil rightsshow Law and Disorder.

Wayne Smith is a senior fellow at the Center for
International Policy in Washington, D.C., and an adjunct
professor at the Johns Hopkins University in Baltimore,
where he directsthe Cuba Exchange Program. Smithisthe
former chief of theU.S. Interests Sectionin Havana (1979-
82). Atthetimeheleft the Foreign Servicein 1982, hewas
cons dered the State Department’ sleading expert on Cuba.
He is the author of The Closest of Enemies. A Personal
and Diplomatic Account of the Castro Years, and has
edited and written various other books.
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